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Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

CMB I ndustries, Inc. has appealed fromthe final
refusal of the Trademark Exami ning Attorney to register
WOLVERI NE as a trademark for a "butterfly valve for use in
controlling the flow of water in water distribution

systens, in water filtration systens, and in sewage
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treat nent systens."?!

Regi strati on has been refused pursuant
to Section 2(d) of the Trademark Act, 15 U. S.C. 1052(d), on
the ground that applicant's mark so resenbl es the
regi stered mark WOLVERI NE for "water softeners, water
conditioners, water filters, water purification units and
wat er odor renovers for potable water used in donestic,
comercial and industrial applications"? that, if used on or
in connection with applicant's identified goods, it would
be likely to cause confusion or m stake or to deceive.

The appeal has been fully briefed. Applicant did not
request an oral hearing.

W affirmthe refusal of registration

As a prelimnary conment, we note that the Exam ning
Attorney to whomthis application was originally assigned
conducted a search of the NEXIS database for stories in
which the words "butterfly,” "valve" and "water" appeared
in close proximty. The search retrieved 77 stories, and
the Exam ning Attorney submtted all 77, without regard to
the fact that several were duplicates, and presumably
Wi t hout assessing their probative value, since many sinply

i ndicated that butterfly valves are used in connection with

1 Application Serial No. 75693024, filed April 28, 1999, based
on applicant’s asserted bona fide intention to use the mark in
commer ce.

2 Regi stration No. 2,321, 745, issued February 22, 2000.
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wat er treatnent plants or are used to control the fl ow of
water. Evidence to this effect is not necessary, since
those facts are clear fromapplicant's own identification
of goods. W reiterate our |ong-standing policy that
Exam ni ng Attorneys need not submt, and in fact are

di scouraged fromsubmtting, all articles retrieved by a
NEXI S search. It is only necessary that a representative
sanpl e be submtted, along with a statenent that the sanple
is representative. 1In re Vaughan Furniture Co. Inc., 24
UsP@d 1068, n. 2 (TTAB 1992).

This brings us to the issue which is the subject the
appeal, that of I|ikelihood of confusion. Qur determ nation
of this issue is based on an analysis of all of the
probative facts in evidence that are relevant to the
factors set forth in Inre E I. du Pont de Nemours & Co.
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any likelihood
of confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
the goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

There is no dispute that the marks invol ved here are
identical. As the Exam ning Attorney has pointed out, when
the marks of the parties are identical, a |esser degree of

rel at edness of the goods is necessary to support a finding
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of likelihood of confusion. Antor, Inc. v. Antor
I ndustries, Inc., 210 USPQ 70 (TTAB 1981). See also, Inre
Shell G Co., 992 F.2d 1204, 26 USPQd 1687, 1689 (even
when goods or services are not conpetitive or intrinsically
related, the use of identical nmarks can lead to the
assunption that there is a common source). This is
particularly true in the instant case, in which WOLVERI NE
is an arbitrary mark, and therefore the cited registration
is entitled to a broad scope of protection. Thus, in this
case, the fact that the marks are identical "weighs heavily
against applicant.” In re Martin's Fanous Pastry Shoppe,
Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. G r. 1984).
Turning to the goods, it is well established that it
is not necessary that the goods of the parties be simlar
or conpetitive, or even that they nove in the sanme channels
of trade to support a holding of likelihood of confusion.
It is sufficient that the respective goods of the parties
are related in some manner, and/or that the conditions and
activities surrounding the marketing of the goods are such
that they would or could be encountered by the sane persons
under circunstances that could, because of the simlarity
of the marks, give rise to the m staken belief that they

originate fromthe sanme producer. 1In re Shell Gl Co.
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supra, and In re International Tel ephone & Tel egraph Corp.,
197 USPQ 910, 911 (TTAB 1978).

In this case, applicant's butterfly valves for use in
water distribution systens and in water filtration systens
may be used in the sane commercial and industrial
installations in which the registrant's water filters and
wat er purification units may be used. The related nature
of the goods, and specifically the rel atedness of
applicant's butterfly valves used in water filtration
systens and registrant's water filters and water
purification units used in comrercial and industri al
applications, is obvious. These are used as part of a
single system although the individual itens obviously
performdifferent functions within the system However, as
not ed above, it is not necessary that the goods be
identical in order to support a finding of |ikelihood of
confusion. Thus, applicant's point that applicant's goods
and those identified in the cited registration are not
"likely to be confused”" is of no avail. The question is
not whet her a prospective purchaser or user of the goods
m ght, for exanple, select a butterfly val ve when i ntendi ng
to obtain a water filter or water purification unit, but

whet her confusion is likely as to the source of the goods.
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The Exam ning Attorney has submtted a nunber of
third-party registrations which show that entities have
registered a single mark for, inter alia, water treatnent
and purification equi pnent, nanely, water softener units,
fleck control valves, filter housing, replacenent

cartridges;?

wat er purification or treatnent systens
conprising water purification filters and desalination
pl ants, and accessories and conponents sold therewth,

namel y, punps, valves, controls;*

wat er purification systens
for residential, commercial and industrial use, nanely

water filtration systens conprising water softeners, filter
housi ngs, carbon post filters, check valves, ball valves,

auto shut-off val ves:?®

cartridge water filtration systens
for water purification conprising cartridge housings,
filter elenents, ball valves for industrial use.®

Applicant correctly points out that none of the valves
identified in the third-party registration is specifically

designated as a butterfly valve. However, the

regi strations do show that valves are an integral conponent

Regi strati on No. 2,164, 983.
* Registration No. 1,720,082. Although this registration
originally issued pursuant to the provisions of Section 44,
subsequently a Section 8 affidavit and a renewal application were
filed, thus showing that the mark has been used in comerce on
t he goods.
> Registration No. 1,969,574,
® Registration No. 1,976, 212.
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of industrial water filtration and purification systens
that also include filters, and that both itens can be sold
by the sane entity under the sane mark. As a result, the
consuners for the butterfly valves identified in
applicant's identification and the filters and water
purification units identified in the cited registration are
likely to assunme, upon seeing the identical and arbitrary
mar k WOLVERI NE on both types of products, that they emanate
fromor are sponsored by the sanme source.

Applicant has tried to mnimze the rel atedness of the
goods by asserting that "the issue of whether goods or
services are related does not depend on whether a term can
be found that describes both the goods or whether both can
be classified under the sanme category.” Reply brief, p. 1.
However, we do not base our conclusion that the goods are
related nerely on the fact that "they are both used to
control water." Rather, as indicated above, these goods
are used as part of the sane system and simlar goods are
sold by single entities under a single mark.

W al so recogni ze that the common purchasers of
applicant's and the registrant's goods woul d be
sophi sticated and di scrimnating. However, given that
valves and filters are sold as part of or for use in water

purification systens, and given that the goods are sold
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under the arbitrary and identical mark WOLVERI NE, we find
that even discrimnating purchasers are likely to be
conf used.

Finally, to the extent that there is any doubt as to
whet her confusion is |ikely, such doubt nust be resol ved
agai nst the newconer and in favor of the prior user or
registrant. In re Hyper Shoppes (Chio), Inc., 837 F.2d
463, 464-65, 6 USPQ2d 1025, 1026 (Fed. Cir. 1988); In re
Pneunmat i ques, Caoutchouc Manufacture et Plastiques Kleber-
Col onbes, 487 F.2d 918, 179 USPQ 729 (CCPA 1973).

Decision: The refusal of registration is affirned.



